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THE STANDING COMMITTEE ON CITIZENSHIP 
AND IMMIGRATION 


has the honour to present its 
FIRST REPORT 


Pursuant to Standing Order 108(2), your Committee has considered recommendation 155 of 
the Report of the Legislative Review Advisory Group entitled Not Just Numbers: A Canadian 
Framework for Future Immigration, particularly issues relating to removal and detention. The 
Committee has agreed to report the following. 


ha 201. Atanilutene.oys Lune 208 arms Fadi ‘peso. dina 
D peel le levee} HAT UN va Cest Vert 


le 
ire 
7 


Na M, shésbatr 
AT Mauro Si 


Wie 


es 


poly 


: on 


1" 


LEE eurienn 7 


aa quit ars »- APP 


wi rena ve 


ete Tr we 
PRES | LR 


_ 


= 
_ 


Jr ; 
bs 0 


pla 


TABLE OF CONTENTS 


INT R@RLIC TION (55 he Fin es es Pol awh Aisa od autant beens I 
HIGHLIGHTS OF CHAPTER 8 OF NOT JUST NUMBERS: COMPLIANCE: 

DUONG CONTAC EIN TRE STS LEONI SEG Se eee eh reo ee eee eee | 

A. rAssessment of the Problems by Not Just Numbers. ss. once Kem dote» | 

B:. Key Solutions Proposedin Not Just Numbers. te 40 ie unes 2 

THE CITIZENSHIP AND IMMIGRATION COMMITTEE’S APPROACH ........ 3 

LEST ECPI ee ON CR MIRE OR PEINE RON, QUI AS EU + 

CO UE es ER PS SR RSR ep RER TPS RES 4 

Bor CURRAN BENE Nie a eg ie blastn kd i ee CME ER DE ES ORT Oo 4 

Le . DOMMUONS fn HARMAN LOGIE BIO CENDRES Jc ce eet es a wee ee ee 8 

D BINGE JUSTE PIN i AS: UNO nn 10 

REMOVALS seine eut Ti Oeste Mat Shere neds lat a ae teh 12 

PO DRE aa OR AE OE ce CM Se ce see nr ee VU Mu ne es 12 

D AO ON OCR OH at Éd ue a eden et Ls 

Co) CORTE Obr cute <iovemimenis- gry os Mol ane: sees ees 13 

ED. DOI REAR Theo cau ac let Gra ee at is oie Sete er, eee ce neo 14 

Ba- Rikk Réal ol Rae case Pee eed hoes coter cut Lee: : 15 

F: “Humaiitarian and’ Compassionate Reviews. OM CE TIREUR... 16 

(; “Removal or Long-term Kesiionts of Canada a. ce wee ee anne cs 17 

H. The Advisory Committee on Country Conditions .................... 18 

er: Interational lasse Szadios ouest, Maite dt xirs 19 

y. “Wares cee ee ee oa are etree eee ee cece ce es 20 

KR. ‘ARPES ERREUR Ru od DEL does meres ey A ed wel) 20 

L.., The Need for.a Code of. Ethics or Conducts. » sus gee dee scenes dees 21 

MM,» Oversight Body ioe BEE Ree MNT TRUE RSR ENS à» 21 

SUMMARY OF RECOMMENDATIONS: a5 dcwa carves sien lesmi dieser 

APPENDIX: A — List bE Witenes f Oa SRR, hk is we bee ene seeder wes 27 

REQUEST FOR GOVERNMENT RESPONSE ic bs 06 teaweweee be sabe anes 3] 

DISSENTING CN eae a Ne Gels 33 

MINUTES OF PROCEEDINGS oo cata mr cA ae Ger ere aires 37 


Vil 


7 
Laer RUN LA 


| | 
Crabe Dire Émis a a 
OUT DOUTE" | 
| … 
fn AIT TA RTE ra ne a ISTE ae 
[Es rar ’ i 0 7 7 “i » ae 
{ he 1 a | de - " CA | f 


ares.) nest à nent iy 
(y! | 0 M wal x in SA 
af Aes | oh Re 
” . | Lf oan ci itt gi te vita sir î 
| Ur FE LUE) 4 scenes 
. atte nit Pro? hot to tete D 
ess, | Rai not aD) 
À] ~~ | 7 Lo Veh g des epee. NO OY ay. 
| Hors ole asset bus pr © x. 7 
A … ag ie ohare le paved as 
| | AGB PEUT ee | 


à | 


UTP EE 


IMMIGRATION DETENTION AND REMOVAL 


INTRODUCTION 


On 25 November 1996, the Hon. Lucienne Robillard, Minister of Citizenship and Immigration, 
appointed the Legislative Review Advisory Group to conduct a comprehensive review of Canada’s 
immigration legislation and policies. Three individuals were entrusted with this complex task. Mr. 
Robert Trempe, the Chair, was for many years an official with the Quebec government, most recently 
as Assistant Deputy Minister with the former Ministére des Affaires internationales et des 
Communautés culturelles. Ms. Susan Davis, a lawyer, had served as a member of the Refugee Status 
Advisory Committee, the body that advised the Minister on refugee claims prior to the institution of 
the Immigration and Refugee Board, and had also, among other things, been a Protection Officer 
with the United Nations High Commissioner for Refugees. Dr. Roslyn Kunin, was Executive 
Director with the Laurier Institution and President of her own economic consulting firm. From 1973 
to 1993 she had worked as an economist with the former Employment and Immigration Canada. 


In early January 1998, the Advisory Group released its report, entitled Not Just Numbers: A 
Canadian Framework for Future Immigration. Although it did make a number of recommendations 
in the enforcement area, the Report noted that enforcement under the Act was very much a public 
concern, and also a complicated area. The authors concluded that there needed to be a wider public 
debate on these issues, and recommended that they be referred to the House of Commons Standing 
Committee on Citizenship and Immigration. They wrote: “We envisage the calling of witnesses from 
both inside and outside the government, the collection of data, and the issuance of a special report.” 


This emerged as recommendation 155: 


Given the high level of public concern and the need to restore public confidence 
in detention and removal from Canada, these issues should be referred to the 
House of Commons Standing Committee on Citizenship and Immigration for 


consideration. 


By letter dated 23 January 1998 to the Chair of the Standing Committee, Mr. Stan Dromisky, the 
Minister of Citizenship and Immigration invited the Committee to undertake the task in 
recommendation 155, and the Committee agreed. 


HIGHLIGHTS OF CHAPTER 8 OF NOT JUST NUMBERS: 
COMPLIANCE: BUILDING CONFIDENCE IN THE SYSTEM 


A. Assessment of the Problems by Not Just Numbers 


Not Just Numbers was frank, and pessimistic, in its assessment of both the difficulties in the 
current immigration enforcement system and the ability of Citizenship and Immigration Canada to 


deal with them: 


Some people coming into Canada have found that it may be in their interests not to comply 
because the system as presently designed will allow them to meet their own ultimate goals. 
Citizenship and Immigration Canada cannot control the large number of people coming into the 
country who are inadmissible or who become subject to removal during their stay here. The 
department lacks the resources, the means and perhaps the will to deal effectively with them. The 
entire enforcement system has become overwhelmed. Without an incentive to comply with 
removal orders or reporting conditions, people will continue to stay on and become lost in the 


system. ! 


The general approach of Not Just Numbers to the above problems was to concentrate on 
creating the legislative tools and procedures to enable the detention and removal of those who 
challenge the system. The Report identified two major problems with the current system: the lack of 
an “enforcement continuum” and the lack of incentives to comply with the requirements of the Act. 
These problems were illustrated by: 


e an inability to track clients effectively; 

e delays at the removal stage: 

e a process-based organizational structure; and 

° the perception of arbitrary detention decisions.” 


Taking each of those points in turn, Not Just Numbers noted that the inability to track clients 
meant that no verification could be made as to whether a client was obeying any terms and conditions 
that had been imposed on entry, stay or release. Consequently, the authors concluded that individuals 
had no incentive to comply with the conditions. At the removal stage, delays often resulted from a 
lack of travel documents, which could result from a refusal on the part of clients to cooperate — for 
which they suffered few repercussions — or non-cooperation from a foreign government. 


A process-based organizational structure at Citizenship and Immigration Canada meant that the 
various activities necessary for removal were treated separately, resulting in a lack of coordination 
and control. For example, the authors remarked that work that could be done at the beginning of the 
process, such as signing an application for a passport, was left until later. Finally, Not Just Numbers 
was concerned about the perception that immigration detention was arbitrary. The Report remarked 
on the lack of guidelines for officers and the fact that the standards appeared to vary greatly from 
office to office. This perception of arbitrary detention was of great concern to the Committee’s 
witnesses, and we share their concerns. 


B. Key Solutions Proposed in Not Just Numbers 


Not Just Numbers proposed the introduction of a new status — called provisional status — to 
cover situations in which people have no other status. Obtaining and retaining this status would be 


Not Just Numbers, p. 102. 


2 Ibid., p. 103. 


bo 


conditional on the completion of, or compliance with, whatever immigration application, process or 
requirement was necessary under the Immigration Act or the Regulations. It would be available to 
people in specified situations who were not a public danger, who were likely to appear for 
immigration proceedings when required, who were cooperating with the authorities, and who were 
complying with specified mandatory and any discretionary conditions of the status.? The authors 
envisaged an automated tracking system as essential to this proposal, perhaps accomplished through 
a biometrics identifier embedded in a client card. 


People who did not comply with the conditions of their provisional status would be detained 
and, barring impediments, removed from Canada. Thus, it is fair to predict that under the proposed 
approach, in order to encourage compliance with the rules, detention could result in a number of 
situations in which it does not now. Not Just Numbers insisted that detention locations would have to 
provide facilities that would foster compliance, such as access to telephones, counsel, and so on. 


Another key change in immigration enforcement proposed by the Report would be to 
consolidate the functions of senior immigration officers, who now make decisions on 
straightforward violations of the Act, including detention decisions, and adjudicators, who make 
decisions on more complicated matters, including reviewing the situation of those in detention. 
Status determination officers acting administratively would replace the adjudicators. The Report 
reasoned that, for the most part, adjudicators merely confirm the conclusions of the senior 
immigration officers who have written the reports, and that the system would be quick and efficient 
because multiple file transfers would be eliminated. Review would be available for important cases. 


THE CITIZENSHIP AND IMMIGRATION COMMITTEE’S APPROACH 


The Committee realizes that although Not Just Numbers made a significant number of other 
proposals relating to immigration enforcement, provisional status, detention in default of that status, 
and the role of adjudicators are central to its vision. Thus, we will focus on those recommendations 
first, and in some detail. Nevertheless, we will also deal with a number of the Report’s other 
recommendations as well. Significantly, many of the witnesses who appeared before the Committee 
raised concerns that they felt were pressing, although not all of those issues had necessarily been 
raised in Not Just Numbers. The Committee will respond to those concerns as well. 


As a preliminary matter, however, the Committee wishes to make some comments on the state 
of Citizenship and Immigration Canada’s enforcement activities and the question of public 
confidence in the system. As noted previously, the deep pessimism in Not Just Numbers over both of 
those issues motivated this reference to the Committee. 


While there is no doubt that there are problems in immigration enforcement, the Committee 
does not believe that they are as dire as Not Just Numbers suggests. For example, we note the 
significant improvement in removals from Canada in recent years. Removals in 1997 increased by 


Mandatory conditions would be: to comply with the proposed tight deadlines relating to making a refugee claim; to cooperate 
with criminal and security checks: to keep Citizenship and Immigration Canada informed of current whereabouts; to undergo 
a medical forthwith upon arrival: to report as required; and to cooperate regarding travel documents. 


36.5% over the previous year, which in turn was an increase of 21.7% over the year before that. There 
are currently some 8,000 active removal cases, not an extraordinary figure in view of the fact that 
over one million immigrants have come to the country in the last five years alone. That said, both 
Citizenship and Immigration Canada and this Committee do realize that there are problems in the 
enforcement area, and are dedicated to finding solutions. We hope that this Report will contribute to 


these efforts. 
DETENTION 


A. Values 


Liberty is a fundamental value in Canadian society. We value our own freedom, and the 
freedom of others, and remove it only for valid reasons, imposed by law, and by means of processes 
that are, and are seen to be, fair. Generally speaking, before we detain individuals, we search for 
alternatives consistent with the goals we are trying to achieve. If detention is necessary, we try to 
minimize its length, if at all possible, and we insist on rules and regulations designed to ensure that 
detainees are treated in a humane manner with full respect for the individuals’ rights and dignity. 


These values do not change merely because detention occurs for immigration purposes and 
relates to non-Canadians. Detention in an immigration context has two purposes: to protect 
Canadians from individuals who may pose a danger to them, and to maintain the integrity of the 
Immigration Act. Detention contributes to the second goal by facilitating necessary immigration 
procedures and enforcement actions, including the removal of those lawfully entitled to be removed 
from Canada. Only if this happens, and happens in a timely fashion, can public confidence in the 
system be maintained. 


A small percentage of people detained for immigration reasons will be refugee claimants, that 
is, people who are seeking Canada’s protection and whose case will, in the normal course, be heard 
by the Immigration and Refugee Board. Until the Board makes its decision, it is not known whether 
or not any individual claimant will be found to be a Convention refugee. The United Nations High 
Commissioner for Refugees takes the position that the detention of refugee claimants is inherently 
undesirable, but if it is necessary, that body urges that countries recognize the severe impact that 
detention may have upon already vulnerable people, particularly single women, children, 
unaccompanied children, and people with special medical or psychological needs as a result of their 
previous experiences. Among the latter may be victims of torture, who could be re-traumatized by 
the experience of detention. The Committee accepts this view, and would be opposed to any 
proposals for legislative change that do not take it into account. 


B. Criteria for Detention 


In general, the Committee supports the current criteria for detention in the Immigration Act, 
although we believe that certain of those criteria should be implemented differently. It is self-evident 


4 Of the 100 non-criminal detainees in April 1998, 15 had an outstanding refugee claim. 


that people who could pose a danger to the public should be detained, as should those who are 
thought to be inadmissible to Canada on very serious grounds, such as terrorists, war criminals and 
security risks. 


Apart from those grounds, the most common reason for detention is that the person is not likely 
to appear for an immigration proceeding or for removal from Canada. Before detention is ordered, 
however, alternatives to detention, with or without conditions, are considered if itis thought that such 
action will reduce to an acceptable level the risk of the person not appearing. Alternatives include 
cash bonds, conditional bonds, or a promise to appear. The Committee was informed about the 
success of the Toronto Bail Program, which permits people who cannot arrange bonds to be released 
on a promise to appear. The Program provides supervision for these people. Terms and conditions 
may also be utilized to minimize risk, such as reporting requirements, restrictions on movement, and 
so on. 


Many of the Committee’s non-governmental witnesses reported to us their impression that 
decisions to detain people on the ground that they presented a flight risk were often arbitrary and 
inconsistent. Moreover, it was their opinion that the criteria were applied in a different fashion in 
different parts of the country, and that the length of the period of detention also varied across the 
country. 


The Committee is aware that there are two sides to most stories, and that without seeing a 
detainee’s file, itis impossible to judge whether there are reasonable grounds for detention, or for its 
continuation. Nevertheless, it is troubling to the Committee that so many witnesses believe that there 
is faulty decision-making in this area. 


We note that the Immigration and Refugee Board has recently distributed Guidelines on 
Detention to assist the decision-making of their adjudicators, the officials who review decisions to 
detain made by Citizenship and Immigration Canada’s officers. The Committee hopes that these 
guidelines will significantly improve the consistency of detention and release decisions made by 
adjudicators. 


The Committee has examined the existing instructions from Citizenship and Immigration 
Canada to immigration officers regarding detention. While they do cover a number of indicators 
regarding the likelihood of a person being available for immigration procedures, they are somewhat 
cursory, particularly in comparison with the Immigration and Refugee Board’s guidelines. We 
believe that with more ample departmental guidelines the potential for better initial decision-making 
could be increased and greater consistency achieved across the country. We note that Roger Tassé, 
who examined enforcement issues for the Department in 1995, reported that front-line immigration 
officials expressed the need for criteria to help them make decisions regarding detention and 
release.> It is also possible, as was suggested by one witness, that better guidelines, which promote 
clearer reasons for detention, could help dispel the feeling that some decisions are racist. 


We are aware that Citizenship and Immigration Canada has been developing new guidelines for 
some time, and we urge that they be introduced as soon as possible. In addition to providing 


° Roger Tassé. Removals: Processes and People in Transition, February 1996. 


expanded information on detention and release criteria, we would expect to see a fuller discussion of 
the importance of personal liberty, and an emphasis on the necessity to examine all other alternatives, 
before depriving someone of his or her freedom. A number of the principles and approaches in the 
new Immigration and Refugee Board’s guidelines seem equally relevant for immigration officers’ 


decisions to detain. 


We would also expect an instruction to officers to assess the estimated length of detention, if 
possible. If it is known right from the beginning that detention will be lengthy, release should be 
considered pending the work required, rather than detaining the person the whole time. 


Accompanying the introduction of guidelines, there should be a period of training designed to 
familiarize officers with the content, emphasize the importance of the detention decision, and foster 
consistency among the decision-makers. 


Recommendations: 


1. Citizenship and Immigration Canada should make the implementation of new 
guidelines on detention for immigration officers a high priority in order to 
foster consistency across the country. 


2. Detention should be imposed only if the guidelines have been carefully followed, 
and only as a last resort after the possibility of conditional release has been 
carefully considered and rejected. 


3. New guidelines on detention should be accompanied by expanded training for 
all individuals who will be applying them. 


The new Immigration and Refugee Board guidelines deal with the matter of long-term 
detention at some length. They state as a principle that detention must be for a reasonable length of 
time, given all the circumstances of the case. In particular, they note that for individuals detained 
pending their removal, “continued detention is justified only if the removal order can be executed 
within a reasonable period of time” (emphasis in original). 


The Committee agrees with both the principle, and with its application. It is crucial to keep in 
mind that these people are detained so that the immigration process can continue. If the process 
cannot continue, or cannot be completed in the foreseeable future, through no fault attributable to the 
detainee, release should be seriously considered. Yet, because of our visits to the detention centres 
and the testimony of our witnesses, we have concluded that this principle is not always applied 
rigorously enough. 


We are aware that some instances of long-term detention will be reasonable, particularly if the 
continued detention is attributable to the detainee’s own actions. In other cases, however, we see no 
need to continue detention where removal is not imminent, for example, as a result of inaction on the 
part of immigration officials, the existence of a state of danger in the country to which the person will 
be removed, or non-cooperation on the part of a receiving government. 


Whatever the cause, we believe there should be a more explicit timeframe within which 
detained individuals who are not a public danger should be released if removal is not imminent. 


Whether that time should be 90 days, or some other period, we are unable to say, but it should be long 
enough to give immigration officials every opportunity to effect the removal, and short enough to 
provide them with a strong incentive to do so. 


Recommendation: 


4. People who are detained and who are not a danger to the public should be 
released after a specified period of detention if, through no fault of their own, 
their removal is not imminent. The Immigration and Refugee Board guidelines 
should be redrafted to reflect this policy, which should also be considered for 
inclusion in the revised Immigration Act. 


As we noted at the beginning of this discussion, there are two main grounds of detention, and to 
this point we have focused on detention as a means of ensuring that a person will be available for 
immigration hearings or for removal. This ground, and the ground of public danger, are by far the two 
most commonly used bases for immigration detention. 


The Committee wishes to point out, however, a little-used provision of the /mmigration Act that 
permits detention on the basis that the person’s identity is not established. Detention under this 
provision requires a review by an adjudicator every seven days. We remark on this section because it 
is part of our mandate to address the question of the restoration of public confidence in the 
immigration enforcement process. We are aware that it strains public credulity when people who 
arrive in Canada without travel documents, sometimes without any documents at all, and 
occasionally denying any knowledge of what flight they were on, are allowed to enter Canada and 
remain at large pending the hearing of their refugee claim. 


We are aware of the numerous legislative and administrative steps that Citizenship and 
Immigration Canada has taken in the past, and continues to take, with some success, to deal with this 
kind of problem. Nevertheless, it continues to bedevil Canada, as indeed it does other Western 
governments. Because the question of personal identity is of such fundamental importance, and in 
view of our mandate to deal with the restoration of public confidence in the enforcement process, the 
Committee is prepared to recommend the use of the power to detain until identity is established. 


In making this recommendation, the Committee wishes to emphasize that we do not wish to see 
a significant increase in the level of detention in Canada. We believe that technology could be used to 
good effect to reveal information about people who arrive without documents. This would, in turn, 
minimize the need for detention related to questions of identity. 


The Committee recommends that Citizenship and Immigration Canada should press for 
scanning technology to be used at airports abroad to scan the travel documents of all individuals on 
flights coming to Canada that have presented control problems. Scanning travel documents abroad 
and transmitting the data to Canada would accomplish several things. It would establish beyond 
doubt what airline the person arrived on and the point of embarkation. People would no longer be 
able to camouflage this information. Further, the scanned document would establish the identity that 
the person used to board the airplane. The end result would be that establishing identity in Canada 
would be greatly facilitated, thus decreasing the amount of detention for that purpose that would be 


necessary. 


Recommendations: 


5. Citizenship and Immigration Canada should detain in cases where the identity 
of a person is not established. 


6. Citizenship and Immigration Canada should investigate the feasibility of 
instituting, in cooperation with airline carriers, a system to scan the travel 
documents of people coming to Canada on flights that have presented control 
problems. 


C. Conditions in Immigration Detention Centres 


Although Not Just Numbers referred only briefly to conditions in detention centres, the 
Committee’s witnesses alerted us to what they perceived to be a number of problems in these 
institutions. Committee Members then followed up, both individually and as a Committee, with 
visits either to the immigration detention centre in Mississauga, to the centre in Laval, or to both. A 
number of things struck the Members about the centres. For those who visited both, the 
characterization was that they were like night and day. Suffering in the comparison was the 
Mississauga facility (the Celebrity Inn) which, among other failings, lacked sufficient indoor 
common space and had a dreary, small outdoor area. Nor were there adequate facilities where 
children could play. While not overtly dirty, the Mississauga facility did not seem particularly clean, 
and the air quality was less than desirable. 


The Committee has concluded that there is a need for uniform conditions in immigration 
detention centres, and that these should be modelled on the Laval facility. It is important that 
immigration detention facilities should be as comparable as possible; if that is not possible, given the 
physical plant and layout at Mississauga, then Citizenship and Immigration Canada should consider 
finding a new facility. 


The Committee is aware of the valuable work that non-governmental organizations perform in 
the detention centres. We realize that there already exist partnerships between Citizenship and 
Immigration Canada and a number of these groups, and we believe that these should be strengthened 
and ways sought to enable the organizations to expand their work. Of course, this also applies to the 
many other ways in which non-governmental organizations serve immigration and refugees, but it 
seems particularly essential in the detention centres. 


Recommendations: 


7. Conditions in immigration detention facilities should be uniform. If it is 


impossible to upgrade the Mississauga detention facility, a new facility should 
be sought. 


8. Citizenship and Immigration Canada should build on its existing partnerships 
with non-governmental organizations in seeking ways to enable those 
organizations to expand their work in immigration detention centres. 


Although children are not detained in immigration detention centres in their own right, they are 
allowed to stay with their detained parents if the family wishes to stay together. Detention for anyone 
is difficult, but for children it is particularly trying. Not only does it deprive them of many of their 
normal activities, more importantly, it interrupts their education. For this reason, the Committee 
believes that special provision should be made for children who have lived in a detention centre for 
longer than seven days. Children in this situation should be provided with some formal education and 
language training, with the expenses paid by the federal government. 


Recommendation: 


9. Young people who have lived for longer than seven days in an immigration 
detention centre should have access to educational and language training 
programs paid for by the federal government. 


In talking to the detainees, some Members found that in some cases they were experiencing a 
high degree of isolation because they did not seem to be aware of their legal situation or their rights. 
We know that Citizenship and Immigration Canada provides all detainees with pamphlets in a 
variety of languages that explain their rights and the rules of the institution. However, detainees are in 
an unfamiliar situation and must often deal with language barriers, including the possibility of 
illiteracy in their own language. Clearly, one written communication will often be insufficient. We 
therefore recommend that verbal follow-up in their own language be undertaken with detainees who 
seem to require it so that their position and rights are made as clear to them as possible. 
Non-governmental organizations could have an important role to play in this regard. 


Recommendation: 


10. The brief written material given to all new detainees at immigration detention 
centres should be followed up with verbal communication in their own language 
to ensure that they understand their legal situation and the rules of the 
institution. Non-governmental organizations should be encouraged to assist in 
this process. 


The Committee noted above that the United Nations High Commissioner for Refugees takes a 
strong position on the desirability of avoiding the detention of refugee claimants and on the 
conditions under which claimants should be detained if detention is found to be justified. The 
Committee has carefully examined their policies on detention, and believes that the values we have 
supported, and the recommendations we have made in this Report, together with current detention 
practices that we have not discussed because there was no need, are fully consistent with the 
positions taken by the High Commissioner. 


One position that the Committee has not addressed to this point, however, is the United Nations 
High Commissioner’s view that claimants should not be accommodated with persons whose reason 
for detention relates to criminality, unless no other reasonable option exists. The Committee fully 
endorses this view; indeed, we would go further and state that there should never be an occasion 
where claimants are accommodated with criminals. We realize that in the immigration detention 
centres discussed here — Mississauga and Laval — this does not happen. In other centres, however, 


where immigration detention is carried out in a provincial jail, it is a distinct possibility. The 
Committee, therefore, urges the government to ensure that refugee claimants about whom there is no 
suggestion of criminality not be detained with criminals. 


Recommendation: 


11. The government should ensure that refugee claimants about whom there is no 
suggestion of criminality are not detained with criminals. 


A number of the Committee’s witnesses raised the issue of the handcuffing of detainees in 
immigration detention centres. We were told that this had happened even in front of one person’s 
children. The Committee understands that it is government policy to handcuff detainees when they 
are being transported elsewhere for hearings or detention reviews, and we accept that this would 
seem to be necessary in the interests of safety. There are exceptions to this rule for minors, pregnant 
women, the elderly, or for medical reasons. 


Nevertheless, we find the practice troubling. These individuals are not criminals, and efforts 
should be made to change practices that tend to stigmatize them as such. Instead of the necessity of 
detainees being moved for their hearings, a costly and resource-intensive activity, the Committee 
suggests that immigration officials and adjudicators come to the detention centres and conduct the 
proceedings there. Although the centres may not currently contain adequate rooms for this purpose, 
this should not be an insurmountable problem. If, as we have discussed earlier, the Mississauga 
facility will need to be replaced, appropriate hearing rooms could be included in the specifications 
for the new building. 


Recommendation: 


12. Detention reviews and other immigration hearings should be conducted at 
immigration detention facilities, thus avoiding the need to transport handcuffed 
detainees to other locations for those proceeings. 


D. Not Just Numbers and Detention 


It should be clear from the foregoing that the Committee is unable to agree with the key 
proposals in Not Just Numbers that deal with provisional status and detention. We need not deal in 
any length with provisional status, because, in our view, it is an unnecessary concept if the 
consequence of violating the status — mandatory detention — is itself rejected. 


We oppose the approach to detention taken in Not Just Numbers for a number of reasons. We 
believe, and the authors of the Report in their testimony did not deny, that their approach would 
almost surely lead to a significant increase in detention. If that result were inevitable because of 
immigration problems so serious that drastic measures were justified, then the Committee could 
reluctantly accept it. Yet, while there are no doubt problems in the immigration system, we have 
received no evidence that they are so serious as to warrant that kind of response, or, indeed, that such 
an approach would solve the problems in any event. 


Although Not Just Numbers was concerned about arbitrary decision-making regarding 
detention, as is the Committee, we are unconvinced that the proposed system would remove it to any 
great degree. Moreover, it could exacerbate it. Under that system, although detention would be 
mandatory upon the loss of provisional status consequent upon the violation of administrative and 
other rules, it would always be open for individuals to explain that they had good cause for violating a 
condition of their status. Thus, officers would have to weigh a greater number of factors than 
currently, and the ambit of discretionary decision-making would increase significantly. 


Moreover, we are unconvinced that mandatory detention should be used as an incentive for 
compliance with immigration rules, or even that it would be successful. Detention for purposes of 
compliance would be a significant extension of current detention principles, principles that we 
accept and see no wish to extend, absent an emergency. We return to the values that we discussed 
earlier in this Report, key among which is liberty. We have no desire to deprive people of their liberty 
merely on the basis that they have violated administrative rules, such as reporting requirements. 


This is not to say that we should give up on requiring people to comply with necessary rules and 
procedures. We note that there are sanctions now for people who do not comply. For example, if 
refugee claimants do not file the correct documents on time, they risk having their claim declared 
abandoned. If people do not comply with a departure order within 30 days, it automatically becomes 
a deportation order and legal re-entry into the country is virtually foreclosed. For serious violations 
such as not appearing for an examination, inquiry or removal, the Act already provides that an arrest 
warrant will be issued. 


The main reason the Committee rejects the approach to detention in Not Just Numbers, 
however, 1s that we have concluded that we do not have a serious detention problem. Instead, we have 
a removal problem, and that will be addressed in the next section of this Report. We fear that if Nor 
Just Numbers’ proposals regarding provisional status and detention were accepted, we could be 
creating more problems than we have now. 


Recommendation: 


13. Citizenship and Immigration Canada should not accept the proposals of Not 
Just Numbers that include the establishment of provisional status and 
mandatory detention consequent on loss of that status. 


As part of the structural changes to the immigration system in Not Just Numbers, it was 
proposed to eliminate adjudicators, who are employees of the Immigration and Refugee Board, and 
provide that detention reviews would be performed by status determination officers, who would be 
employees of Citizenship and Immigration Canada. 


The Committee cannot agree with this proposal. We feel that the current mechanisms for 
reviewing detention decisions are adequate and appropriate. In particular, we support the fact that the 
review function is performed by individuals who are independent from Citizenship and Immigration 
Canada. and are seen to be so. As our witnesses pointed out, that independence evolved slowly, in 
stages over the years, and should not now be jettisoned. The Committee feels strongly that the 
theoretical and practical independence of the detention review function should be retained. 


1] 


Recommendation: 


14. The detention review function should continue to be performed by individuals 
who are institutionally independent from Citizenship and Immigration 
Canada. 


REMOVALS 
A. The Nature of the Problem 


As we noted above, the Committee has concluded that our main problems in the enforcement 
area relate to removals, not to detention. Moreover, we have no desire to support recommendations 
that would make detention an issue where it is not now. 


In saying that we have a removal problem, what exactly do we mean? Fundamentally, we mean 
that Canada has a difficult time removing in a timely manner people with no legal right to be here. 
This, in turn, has affected the Canadian public’s confidence in immigration enforcement activities. 
The challenge is to identify and analyze the various factors that contribute to those difficulties, and 
assist in their solution. 


Citizenship and Immigration Canada outlined for the Committee its view of the major 
impediments to removals: 


1. People who arrive without travel documents present complications for removal. These can 
result either from the non-cooperation of the individuals themselves in obtaining the required 
documents, or of the country to which they are to be returned. 


i) 


The activities required for removal are resource-intensive at a time that resources are limited 
and stretched. 


3. Dated technology makes it difficult to track people through the enforcement process, and 
cannot generate needed data. 


4. There are a number of legal means to delay removal. 


5. When removals are delayed, individuals set down roots in Canada. For non-criminals, removal 
at that stage is often seen as inhumane. 


To those difficulties in removing people we may add certain other reasons, such as the 
suspension of removals to countries that present a danger, occasional requests by international 
tribunals to defer a removal until they have examined the case, and the disappearance of individuals 
desperate to avoid removal. 


The foregoing present difficult issues, and the Committee does not pretend to have all the 
answers. Indeed, if the remedies were obvious, they would have been implemented long ago. 
However, we will try to address most of the issues we have identified, and also respond to some 
others concerning removals that were raised by our witnesses. 


B. Information Technology 


It was clear right from the start of our study that the Citizenship and Immigration Canada suffers 
from a serious lack of data relating to enforcement that impedes attempts to gauge the extent of the 
problems and respond to requests from parliamentarians and others. These deficiencies were also 
stressed by the Auditor General in his report of December 1997. 


Citizenship and Immigration Canada cannot accurately track a client at all points in the system, 
including at many of the stages that impede removal. Thus, a complete profile of where all the 
removal cases are in the system cannot be generated at the present time. Moreover, it is impossible 
even to provide a complete inventory of all removal cases or the number of outstanding removal 
orders. “Guesstimates” make resource planning difficult and do not allow for the generation of 
management data that might help pinpoint problems in removals more accurately. 


The Committee has been informed that after a false start at systems modernization, which had to 
be abandoned for lack of funds, the Department is now developing a National Case Management 
System that will be able to track enforcement cases at a reasonable cost. The system will be 
introduced in the major centres over the course of the first half of 1999; meanwhile, Toronto has been 
provided with a new local system. 


The Committee cannot emphasize too strongly the importance of these information technology 
initiatives. Not only can Citizenship and Immigration Canada not perform its functions adequately 
without proper information tracking, oversight bodies such as the Auditor General and this 
Committee cannot be provided with the tools to analyze fully the problem areas. As noted, 
management at Citizenship and Immigration Canada also does not have sufficient tools to manage 
the program the way it should be managed. With respect to removals and case management, 
therefore, the Committee urges the government to make the development of information technology 
tools its highest priority. 


Recommendation: 


15. With respect to removals and case management, Citizenship and Immigration 
Canada should make the development of modern information technology tools 
capable of supporting the enforcement function its highest priority. 


C. Cooperation of Foreign Governments 


Where an individual has arrived in Canada having destroyed or otherwise disposed of his or her 
travel and other identity documents, removal can be difficult. Receiving countries must be satisfied 
that the person to be returned is their national, but some countries erect roadblocks to legitimate 
removals because they do not want the person back. This is the case even despite bilateral agreements 


with some of them. 


The Committee is not convinced that Canada is doing all it can to persuade such countries that 
they have an obligation to take their nationals back. We are aware that Roger Tasse, relating the 
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concerns of enforcement employees in his Report, noted that they felt more could be done to press 
foreign governments to cooperate more fully in issuing travel documents and accepting the return of 


their nationals. 


We fully agree with recommendation 144 in Not Just Numbers — “The Minister of Citizenship 
and Immigration and the Ministers of Foreign Affairs and International Trade should jointly 
establish new priorities to encourage cooperation from other countries in issuing travel documents 
and accepting the return of their nationals” — but we would go further. 


The Committee believes that we should avoid the fallacy of seeing this problem as one to be 
handled only by the enforcement officials of Citizenship and Immigration Canada. Linkages could 
be made between the actions of certain countries in refusing to accept back their nationals, and 
certain benefits they receive. For example, some countries send significant numbers of seasonal 
workers to Canada; other countries send large numbers of their students to be educated here. Where a 
state has an interest in those kinds of movements, pressure could be exerted regarding greater 
cooperation in accepting their nationals removed from Canada. 


More broadly, the government could make a link between foreign aid, which assists the 
receiving country, and cooperation with immigration removals, which assists Canada. Problems 
with certain countries are not new; 1f they have not responded adequately to normal overtures to date, 
the Committee has concluded that it is time to apply additional pressures. As well as making the 
above linkages, it would be useful to require the Minister to table each year a report to Parliament that 
would name the countries that are unwilling to supply documents and cooperate in receiving their 
nationals, including a list of the number of individuals involved. 


Recommendations: 


16. In order to apply pressure to those countries that do not cooperate in taking 
back their nationals, the government should apply more pressure by making 
linkages between cooperation in that area and such matters as the issuance of 
visas, worker programs, and foreign aid. 


17. The Minister of Citizenship and Immigration should table each year a report to 
Parliament naming the countries that are unwilling to cooperate in the removal 
from Canada of their nationals, including a list of the number of individuals 
involved. 


D. Interdiction Abroad 


Trite as it may seem, one of the reasons Canada has such a problem with removing people is that 
there is a significant number to remove. One obvious response, and one that the government has been 
pursuing, Is to instigate measures to try to prevent people who will be inadmissible to Canada from 
arriving here in the first place. These measures include transportation carrier sanctions, visitor visa 
requirements, and training of overseas airline agents in recognizing valid Canadian documents. 


The Committee supports those initiatives as the most cost-effective, efficient manner of 
reducing the need for costly, lengthy removal processes once inadmissible people arrive. We believe 
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that when additional resources become available to Citizenship and Immigration Canada, they 
Should be applied to the expansion of our overseas interdiction activities. 


In making that recommendation, we are aware of the dilemma faced by genuine refugees who 
may be trying to find protection in Canada, but who may be prevented from coming here as part of 
these measures. We note, however, that they may still seek out our embassies and consulates abroad, 
and present their case for refugee protection. 


It has become clear in recent years that one of the reasons our enforcement problems have 
escalated is the existence of professional smuggling rings. These highly organized and lucrative 
rings prey on the desire of individuals for a better life in the West, and Canada is as much a target as is 
Western Europe and the United States. Solutions to these problems are no doubt complex, and 
require cooperation and intelligence-sharing among the target nations, activities we know our 
government is engaged in. Nevertheless, the Committee urges even more efforts, including 
exploring the possibility of urging countries to create a criminal offence of organizing, or conspiring 
to organize, the illegal entry of individuals into another country. Thus, a travel agent who organized 
the entry of a group of inadmissible people — by means, for example, of fraud or forged 
passports — could be prosecuted, with Canada’s help, in any country where the organization took 
place. 


Recommendations: 


18. Recognizing that the interdiction abroad of people who are inadmissible to 
Canada is the most efficient manner of reducing the need for costly, lengthy 
removal processes, Citizenship and Immigration Canada should apply 
additional resources available to expand our overseas interdiction programs. 


19. The Canadian government should urge other countries to create a criminal 
offence of organizing, or conspiring to organize, the illegal entry of individuals 
into another country. 


20. The Canadian government should work in concert with other countries that 
also must deal with the consequences of illegal immigration in order to apply 
international pressure on the primary countries in which illegal immigration 
originates. 


E. Risk Review 


Most refugee claimants rejected by the Immigration and Refugee Board have an opportunity to 
apply for what is called a risk review (the Post-Determination Refugee Claimants in Canada Class). 
In part, the purpose of the review is to ensure that Canada complies with obligations other than the 
Refugee Convention, such as the Convention Against Torture. 


The review is conducted by Departmental officials, and assesses whether, if removed to his or 


her country of origin, the person would be subjected to an objectively identifiable risk in every part of 
the country; the risk is required to be unique to that individual. The threat must consist in a risk to the 
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person’s life, or the possibility of extreme sanctions or inhumane treatment. The success rate under 
these criteria is very low and the process is time-consuming. 


In his December 1997 Report, the Auditor General criticized the existing risk review criteria 
and procedures. He noted that the criteria used are very similar to those applied in determining 
refugee status, and that the personal and country information used by the officers making the 
decision is simiiar or identical to that used by the Immigration and Refugee Board (with the addition 
of the applicant’s submissions). 


Not Just Numbers recognized the importance of a pre-removal risk review, and recommended 
that it be available to anyone being removed from the country (recommendation 152). Not Just 
Numbers set stringent conditions: the application would need to be made within 48 hours of 
notification of the date, time and destination of the removal. The removal order would be stayed until 
an answer was received, hopefully within one week. 


None of the Committee’s witnesses agreed that the timing of recommendation 152 was feasible. 
One agency that assists individuals with their risk reviews testified that 48 hours was not nearly 
enough time to gather the information for a reasoned application. The Committee agrees with that 
assessment. Moreover, once the removal plan is in place, and presumably tickets have been 
purchased, it would seem to make no sense, and could be costly, to halt the procedures for what might 
be a lengthy period. 


The Committee notes again the criticisms of the Auditor General, particularly those relating to 
the overlap in criteria and information. We suggest that the jurisdiction of the Immigration and 
Refugee Board be broadened to include a risk review that would be conducted at virtually the same 
time as the determination relating to refugee status. If the latter were rejected, the Board would have 
most of the documentation at hand with which to assess other risks to the individual, and the savings 
in time could be considerable. For individuals accepted at that point by the Board, the psychological 
stress of not knowing their fate would be over much sooner, and they could begin their integration 
into Canadian life. It might still be necessary to conduct arisk review prior to actual removal for other 
individuals, for example, if country conditions changed, or new evidence became available, but 
those reviews could also be handled by the Board. 


Recommendation: 


21. Jurisdiction to assess the risk to an individual of removal should be transferred 
to the Immigration and Refugee Board. 


F. Humanitarian and Compassionate Reviews 


The general ground for making an application to remain in the country on humanitarian and 
compassionate grounds is that being required to apply for permanent residence from outside the 
country would entail severe hardship. Although not strictly relevant to the enforcement function, 
these reviews can delay removal in certain cases. Although nothing in law precludes the carrying out 
of a removal order merely because a person has made an application to an immigration officer for a 
review of his or her case on humanitarian and compassionate grounds, officers are sometimes 
reluctant to proceed, particularly if the case is a high-profile one. 
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It is clear from the Auditor General’s Report that there are numerous flaws in this process. He 
noted: the lack of monitoring of decisions; the lack of documentation of decisions, so the reasons for 
accepting or rejecting a case are not apparent; the lack of supervision of the officers making the 
decisions and their limited training; and the lack of overall statistics on the number of applications, 
including repeat applications. 


In its response to the Auditor General, the Department agreed with the above criticisms and 
noted the steps it was taking to improve the situation, some of which we note, however, have been in 
progress for several years. The Committee agrees that much needs to be done in this regard, but 
considers that applications to remain in Canada on humanitarian and compassionate grounds could 
also be consolidated at the Immigration and Refugee Board, since many of the applicants are rejected 
refugee claimants. 


Further, in view of our testimony that the process can take six to eight months or more, we think 
that it would be appropriate to establish a performance standard for responding to such applications. 
Ninety days should be the maximum delay in an ordinary case, and in cases of urgency, such as 
imminent removal, we would expect a must faster answer. With regard to the criteria for 
humanitarian and compassionate consideration, we believe that the interests of children should be 
given more emphasis. 


Recommendations: 


22. Citizenship and Immigration Canada should swiftly respond to the criticisms of 
the humanitarian and compassionate process made by the Auditor General. 


23. Citizenship and Immigration Canada should consider consolidating 
humanitarian and compassionate reviews, along with risk reviews, at the 
Immigration and Refugee Board. 


24. Performance standards should be established for responding to such 
humanitarian and compassionate applications. Ninety days should be the 
maximum period, with shorter periods the norm in urgent cases. 


25. The criteria for humanitarian and compassionate consideration should be 
broadened to give more emphasis to the interests of children. 


G. Removal of Long-term Residents of Canada 


The Committee wishes to address a matter that has been frequently controversial in recent 
years — the appropriateness of removing individuals who have been in Canada for a long period, 
often since the time they were very young. These people were raised here and have been shaped by 
their experiences in Canada. It is likely that all their ties are here. The Committee feels strongly 
therefore, that we should take responsibility for them. 


We are aware that the /mmigration Act makes no distinction between permanent residents who 
arrived 6 months ago, and those who arrived 20 years ago, or as children. That may be a factor to be 
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considered in humanitarian and compassionate applications to the Department, and by the Appeal 
Division of the Immigration and Refugee Board. Nevertheless, there remains no legal protection. We 
note, however, that these kinds of distinctions have been made in the past in Canadian laws, and may 
be found in the laws of some other countries. 


For example, France has comprehensive rules. Among other categories, that country protects 
from deportation individuals under 18, individuals who have resided legally in the country since 
before they were 10 years old, and, in certain circumstances, those married to French citizens, or the 
parents of a French child. 


Although the Committee does not recommend a dramatic change to Canada’s law, we believe it 
is time to cautiously re-examine our current position, at least in relation to people who arrived as 
children. It is very understandable that some countries are reluctant to accept back from Canada 
individuals who have absolutely no ties with their country, and, where the native language is not 
either English or French, do not speak that language. 


It seems particularly appropriate to rethink the position of children, since their lack of Canadian 
citizenship is most likely due to the oversight of their parents, and in most cases, is not of their own 
doing. Indeed, many of these individuals have apparently thought that they were Canadian citizens, 
having lived here all their lives. 


What is the connection between this topic and removals? First, by reducing the pool of people 
eligible for removal, we would preserve our scarce enforcement resources for those others to whom 
Canada owes little or no consideration. Second, as noted above, some countries resist accepting 
people back, and place roadblocks in the way. These countries might be more willing to receive back 
other nationals if we did not also try to remove individuals in this category. Third, even if countries do 
accept such people back, they are often displeased about it, and bilateral relations may suffer. If 
Canada were on the receiving end, we would no doubt feel the same way. 


Recommendation: 


26. Citizenship and Immigration Canada should give serious consideration to 
including in the proposed revisions to the Immigration Act protection in law 
from deportation to permanent residents who have been in the country for a 
long period of time, particularly if they came to Canada as children. 


H. The Advisory Committee on Country Conditions 


Although the Committee earlier supported the goal of removing people in a timely fashion, 
there must be certain exceptions to that rule. One of these is where deportation to a given country 1s 
not safe, not because of the situation an individual might face (as in the criteria for the risk review), 
but because of general conditions in the country that present a serious likelihood of jeopardy to the 


lives or safety of virtually everyone there. 
The Minister has established a committee, the Advisory Committee on Country Conditions, to 


advise her on which countries fall into this category and would justify a temporary suspension of 
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removals. It should be noted that even when a country has been judged to be generally unsafe, 
Canada still removes individuals there for compelling reasons, such as a serious public danger posed 
by a criminal. 


The Advisory Committee on Country Conditions is made up of representatives from a number 
of different branches of Citizenship and Immigration Canada, and also searches out and receives 
information from non-governmental organizations, Canadian diplomats, the Immigration and 
Refugee Board, the United Nations High Commissioner for Refugees and other appropriate sources. 


One of this Committee’s witnesses, a non-governmental organization with expertise in 
situations in foreign countries, raised a question regarding the criteria established to guide the 
Advisory Committee in reaching its decisions. In its view, the criteria were inadequate for the task at 
hand. We have reviewed those criteria, but without direct experience we are unable to evaluate 
whether or not they are sufficient. Nevertheless, it is of concern to us that a knowledgeable 
non-governmental body feels that the criteria should be reviewed. The Committee recommends, 
therefore, that the government consult with experienced non-governmental organizations to gain 
their views as to the adequacy of the existing criteria for the Advisory Committee on Country 
Conditions. 


Recommendation: 


27. Citizenship and Immigration Canada should consult with experienced 
non-governmental organizations on the adequacy of the existing criteria that 
guide the Advisory Committee on Country Conditions. 


I. International Law 


Several of the Committee’s witnesses were representatives of an organization very expert in 
both international human rights law and Canadian immigration law. It was their view that the human 
rights expressed in international treaties were not always accorded the full respect owing to them in 
the course of the application of the /mmigration Act. The Committee supports the view of this group 
that international human rights are very important. We also support one of their recommendations: 
We agree that Canada should exercise great caution in deporting people in the face of a formal 
request not to do so from an international body charged with applying one of these treaties. 


We are unwilling to recommend that deportation should never occur in these cases, because 
there could be extreme situations that would shock Canadians should the government not remove an 
individual. In general, however, we recommend that Citizenship and Immigration Canada show 
great deference to such a request, and remove a person only for the most compelling reasons. 


As we noted above, the Committee agrees that international human rights are very important. 
For that reason, we urge that when the government is drafting new immigration legislation, it do so 
with a view to aligning it to the greatest extent possible with international human rights law. 


Recommendations: 


28. Citizenship and Immigration Canada should exercise great caution in 
deporting an individual in the face of a formal request not to do so from an 
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international body charged with applying an international human rights treaty. 
Deportation should occur in these situations only for the most compelling 
reasons. 


29. When Citizenship and Immigration Canada drafts new immigration 
legislation, it should do so with a view to aligning the new law to the greatest 
extent possible with international human rights law, in particular the United 
Nations Declaration on the Rights of the Child, which Canada signed in 1991. 


J. War Criminals 


Not Just Numbers made a recommendation to streamline the processing of people who had 
committed war crimes or crimes against humanity so that they could be removed much more 
expeditiously than occurs at present. The Committee heard a relatively small amount of testimony on 
the matter of war criminals, and agrees with one of our witnesses that these issues are very complex. 
We have concluded that the matter deserves further study and more serious consideration before the 
Committee can make recommendations. Thus, although this matter is of the utmost concern to 
Canadians generally, we will defer our recommendations until a later date, or until the proposed 
immigration legislation comes to us for intensive study. 


K. Marine Transportation 


The Shipping Federation of Canada was the only representative of the transportation industry to 
appear before the Committee. They pointed out some anomalies in the treatment of marine 
transportation companies in the /mmigration Act in comparison with other kinds of transportation 
companies. They informed the Committee that when they act as agents for shipping lines that do not 
have an office in Canada, they are held responsible for violations of the Act in relation to the ships. 
Violations include such matters as the presence of stowaways or deserters. The Canadian agents have 
no ability to prevent the infractions, yet they are held financially responsible for them. 


The Federation made a number of recommendations that, in its view, would aid in the 
enforcement of the /mmigration Act. These include having a separate section in the Act relating just 
to marine transportation, enacting a power to detain vessels for longer than the current 48 hours, and 
adding definitions for certain key terms to clarify the provisions that apply to them. 


The Committee agrees that marine transportation in the context of the enforcement of the 
Immigration Act would seem to require a closer look and likely special rules. We also support in 
general the recommendations noted above, and urge that the government review the sections of the 
Act applicable to marine transportation with a view to devising rules that are clear. fair to the 
industry, and that further the efficient enforcement of the Immigration Act 


Recommendation: 


30. Citizenship and Immigration Canada should examine the sections of the Act 
applicable to marine transportation with a view to devising rules that are clear 
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fair to the industry, and that further the efficient enforcement of the 
Immigration Act. 


L. The Need for a Code of Ethics or Conduct 


Some of the Committee’s witnesses expressed dissatisfaction with the attitude of enforcement 
officers, noting that this was more common in the larger centres. We are aware that in his Report 
several years ago, Mr. Tassé recommended that a code of ethics for removal officers should be 
developed, a recommendation that was echoed by a number of our witnesses during the course of this 
study. Citizenship and Immigration Canada has developed and distributed a general Code of 
Conduct to all of its staff, and has been conducting seminars to familiarize employees with it. While 
some work on values and ethics is being done currently within the Department in relation to 
enforcement functions, there does not seem to be an intention to develop a Code of Ethics or Conduct 
specifically related to that area. 


Some of the specific concerns raised by our witnesses relating to removals could well be placed 
in such a code. For example, one potentially dangerous situation was pointed out to us in connection 
with the removal of individuals who would have been determined to be refugees by the Immigration 
and Refugee Board were it not for the finding that they had an internal flight alternative, that is, there 
was a place in their country of origin where they could find safety. It appears that from time to time 
officials involved in the actual removal of such an individual do not take heed of that finding by the 
Board, and see their task as removing the person to anywhere in the country. The Committee believes 
that if it is not possible to remove an individual to the part of the country where the Immigration and 
Refugee Board has determined the person to be safe, the removal should not proceed at that time. 


Similarly, one witness stated that the removal of rejected refugee claimants back to their 
country of origin is sometimes communicated to the authorities in that country, a situation that could 
put the individuals in jeopardy. Absent questions of criminality, we see no reason for this practice. 


The Committee appreciates that one organization cannot have a different ethical code for each 
of its many activities. It would seem, however, that the work performed by enforcement officers 
could well justify the development of a separate code, or at a minimum, a separate section within the 
general Code of Conduct applicable to the Department as a whole. It seems to us, in view of the fact 
that Mr. Tassé recommended such action over two years ago, that this is overdue. 


Recommendation: 


31. Citizenship and Immigration Canada should develop a Code of Ethics or 
Conduct specifically relevant to the enforcement function, to be included as part 
of the general Code of Conduct or as a separate document. 


M. Oversight Body 


Even with the most exemplary code of conduct, however, mistakes are still made in any 
organization. It is particularly important in dealing with governmental bodies that there be adequate 
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mechanisms to ensure that complaints that remain unresolved after going through the appropriate 
internal channels can, nevertheless, still be addressed. 


A number of the Committee’s witnesses proposed that just such a body was needed to oversee 
the enforcement process generally. We are not referring to matters that are required by law to be done, 
and subject to judicial oversight. Instead, we refer to matters of a more systemic nature and, in 
particular, matters that appear to violate the Code of Conduct recommended above, or to be 
otherwise unfair. We note that Mr. Tassé made a recommendation to a similar effect in his Report. We 
agree that an independent oversight body with a clear mandate would be a valuable addition to our 


immigration enforcement system. 
Recommendation: 


32. Citizenship and Immigration Canada should establish an independent 
oversight body with a clear mandate to deal with complaints regarding the 
immigration enforcement system. The body would receive complaints about 
treatment or violations of the Code of Conduct that remained unresolved after 
the appropriate internal channels had been exhausted. 


lp, 


SUMMARY OF RECOMMENDATIONS 


DETENTION 


Guidelines on Detention 


tO 


Citizenship and Immigration Canada should make the implementation of new guidelines on 
detention for immigration officers a high priority in order to foster consistency across the 
country. 


Detention should be imposed only if the guidelines have been carefully followed, and only as a 
last resort after the possibility of conditional release has been carefully considered and rejected. 


New guidelines on detention should be accompanied by expanded training for all individuals 
who will be applying them. 


Long-Term Detention 


People who are detained and who are not a danger to the public should be released after a 
specified period of detention if, through no fault of their own, their removal is not imminent. 
The Immigration and Refugee Board guidelines should be redrafted to reflect this policy, which 
should also be considered for inclusion in the revised Jmmigration Act. 


Detention to Ascertain Identity 


Citizenship and Immigration Canada should detain in cases where the identity of a person is not 
established. 


Citizenship and Immigration Canada should investigate the feasibility of instituting, in 
cooperation with airline carriers, a system to scan the travel documents of people coming to 
Canada on flights that have presented control problems. 


Conditions in Detention Centres 


7. 


Conditions in immigration detention facilities should be uniform. If it is impossible to upgrade 
the Mississauga detention facility, a new facility should be sought. 


Citizenship and Immigration Canada should build on its existing partnerships with 
non-governmental organizations in seeking ways to enable those organizations to expand their 
work in immigration detention centres. 


Young people who have lived for longer than seven days in an immigration detention centre 
should have access to educational and language training programs paid for by the federal 
government. 
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10. The brief written material given to all new detainees at immigration detention centres should be 
followed up with verbal communication in their own language to ensure that they understand 
their legal situation and the rules of the institution. Non-governmental organizations should be 


encouraged to assist in this process. 


11. The government should ensure that refugee claimants about whom there is no suggestion of 
criminality are not detained with criminals. 


Detention reviews and other immigration hearings should be conducted at immigration 
detention facilities, thus avoiding the need to transport handcuffed detainees to other locations 
for those proceedings. 


Provisional Status 


13. Citizenship and Immigration Canada should not accept the proposals of Not Just Numbers that 
include the establishment of provisional status and mandatory detention consequent on loss of 
that status. 


Dentention Review 


14. The detention review function should continue to be performed by individuals who are 
institutionally independent from Citizenship and Immigration Canada. 


REMOVALS 
Information Technology 


15. With respect to removals and case management, Citizenship and Immigration Canada should 
make the development of modern information technology tools capable of supporting the 
enforcement function its highest priority. 


Cooperation of Foreign Governments 
16. In order to apply pressure to those countries that do not cooperate in taking back their nationals, 


the government should apply more pressure by making linkages between cooperation in that 
area and such matters as the issuance of visas, worker programs, and foreign aid 


17. The Minister of Citizenship and Immigration should table each year a report to Parliament 


naming the countries that are unwilling to cooperate in the removal from Canada of their 
nationals, including a list of the number of individuals involved 


Interdiction Abroad 


18. Recognizing that the interdiction abroad of people who are inadmissible to Canada is the most 


efficient manner of reducing the need for costly, lengthy removal processes, Citizenship and 
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Immigration Canada should apply additional resources available to expand our overseas 
interdiction programs. 


19. The Canadian government should urge other countries to create a criminal offence of 
organizing, or conspiring to organize, the illegal entry of individuals into another country. 


20. The Canadian government should work in concert with other countries that also must deal with 
the consequences of illegal immigration in order to apply international pressure on the primary 
countries in which illegal immigration originates. 


Risk Review 


21. Jurisdiction to assess the risk to an individual of removal should be transferred to the 
Immigration and Refugee Board. 


Humanitarian and Compassionate Reviews 


22. Citizenship and Immigration Canada should swiftly respond to the criticisms of the 
humanitarian and compassionate process made by the Auditor General. 


23. Citizenship and Immigration Canada should consider consolidating humanitarian and 
compassionate reviews, along with risk reviews, at the Immigration and Refugee Board. 


24. Performance standards should be established for responding to such humanitarian and 
compassionate applications. Ninety days should be the maximum period, with shorter periods 
the norm in urgent cases. 


25. The criteria for humanitarian and compassionate consideration should be broadened to give 
more emphasis to the interests of children. 


Removal of Long-term Residents of Canada 


26. Citizenship and Immigration Canada should give serious consideration to including in the 
proposed revisions to the Jmmigration Act protection in law from deportation to permanent 
residents who have been in the country for a long period of time, particularly if they came to 
Canada as children. 


The Advisory Committee on Country Conditions 


27. Citizenship and Immigration Canada should consult with experienced non-governmental 
organizations on the adequacy of the existing criteria that guide the Advisory Committee on 
Country Conditions. 


International Law 


28. Citizenship and Immigration Canada should exercise great caution in deporting an individual in 
the face of a formal request not to do so from an international body charged with applying an 
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international human rights treaty. Deportation should occur in these situations only for the most 
compelling reasons. 

29. When Citizenship and Immigration Canada drafts new immigration legislation, it should do so 
with a view to aligning the new law to the greatest extent possible with international human 
rights law, in particular the United Nations Declaration on the Rights of the Child, which 
Canada signed in 1991. 


Marine Transportation 


30. Citizenship and Immigration Canada should examine the sections of the Act applicable to 
marine transportation with a view to devising rules that are clear, fair to the industry, and that 
further the efficient enforcement of the /mmigration Act. 


Code of Ethics 


31. Citizenship and Immigration Canada should develop a Code of Ethics or Conduct specifically 
relevant to the enforcement function, to be included as part of the general Code of Conduct or as 
a separate document. 


Oversight Body 
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Citizenship and Immigration Canada should establish an independent oversight body with a 
clear mandate to deal with complaints regarding the immigration enforcement system. The 
body would receive complaints about treatment or violations of the Code of Conduct that 
remained unresolved after the appropriate internal channels had been exhausted. 


APPENDIX A 
List of Witnesses 


Associations and Individuals Date 


Citizenship and Immigration Canada Wednesday, February 18, 1998 


Brian Grant, Acting Director General, Enforcement Thursday, February 19, 1998 
Branch 


Greg Fyffe, Assistant Deputy Minister, Policy & 
Program Development 


Neil Cochrane, Director, Case Presentation, 
Enforcement Branch 


Susan Leith, Director, Investigation and Removal, 
Enforcement Branch 


Immigration Legislative Advisory Review Group Wednesday, February 25, 1998 
Robert Trempe, Chair 
Roslyn Kunin, Member 
Susan Davis, Member 

Citizenship and Immigration Canada Thursday, February 26, 1998 


Brian Grant, Acting Director General, 
Enforcement Branch 


Roman Borowyk, Director, Information Management, 
Information Management and Technologies Branch 


”Table de concertation de Montréal au service Wednesday, March 18, 1998 
des réfugiés”? 


Rev. Glynis Williams, Member 
Rivka Augenfeld, President 

Canadian Council for Refugees Wednesday, March 18, 1998 
Janet Dench, Executive Directeur 
Ladan Affi, Member of the Executive 

Inter-Church Committee for Refugees Wednesday, March 18, 1998 
Gloria Nafziger, Chair 


Tom Clark, Coordinator 


es Se ————"— — "— —  — —— — 
Associations and Individuals Date 


Refugee Committee of the First Baptist Church Wednesday, March 18, 1998 
Dorma Grant, Member 

Toronto Refugee Affairs Council Wednesday, March 18, 1998 
Fred Franklin, Member 

Joan Simalchik 

B’nai Brith Canada Wednesday, March 25, 1998 
David Matas, Senior Honorary Counsel 
Rubin Friedman, Director of Government Relations 

Canada Employment and Immigration Union Wednesday, March 25, 1998 
Alan Lennon, Senior Union Representative 
Janina Lebon, National Vice—President 


Jeannette Meunier-McKay, National Executive 
Vice-President 


As an individual Wednesday, March 25, 1998 
David Matas, Refugee Lawyer 
Shipping Federation of Canada Wednesday, March 25, 1998 


David Garon, Manager, Marine Administration 


Amnesty International Tuesday, March 31, 1998 
Lynn Horton, Refugee Coordinator 


Michael Bossin, Member of the Executive 


Adjudication Branch, Immigration Tuesday, March 31, 1998 
and Refugee Board 


Marie Chaput, Director General 
Michel Meunier, Director 
Paul Thibault, Executive Director 


Philip Palmer, Legal Counsel 
Vancouver Refugee Council Tuesday, March 31, 1998 
Phil Rankin, Past Chair and Member of the Executive 
Canadian Bar Association Wednesday, April 1, 1998 


Gordon Maynard, Member of the Executive 


Associations and Individuals 


Date 


As an individual 
Francois Crépeau, Professor of Law 
As an individual 


France Houle, Immigration Lawyer 


Metro Toronto Chinese and Southeast 
Asian Legal Clinic 


Avvy Yao—Yao Go, Immigration Lawyer 
Toronto Refugee Lawyers Association 


Michael Crane, Lawyer 


Canadian Ethnocultural Council 
Dr. Audrey Kobayashi, Member of the Committee 
James Kafieh, Chair 


Community Social Planning Council of Toronto 


Yasmin Khan 


Royal Canadian Mounted Police 


Glen Rockwell, Non—Commissioned Officer in 
Charge of Staff 


Set. lan MacDonald, Program Manager 
Citizenship and Immigration Canada 


Greg Fyffe, Assistant Deputy Minister, Policy 
and Program Development 


Neil Cochrane, Director, Case Presentation, Enforcement 
Branch 


Norm Cyr, Regional Manager, Detention and Removal, 
Enforcement Branch 


Susan Leith, Director, Investigation and Removal, 
Enforcement Branch 


As an individual 
Sami Durgun 
As an individual 


Suleyman Goven 


Wednesday, April 1, 1998 
Wednesday, April 1, 1998 


Wednesday, April 1, 1998 


Wednesday, April 1, 1998 


Thursday, April 2, 1998 


Thursday, April 2, 1998 


Thursday, April 2, 1998 


Wednesday, April 22, 1998 


Wednesday, April 22, 1998 


Wednesday, April 22, 1998 


Associations and Individuals Date 
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Manitoba Interfaith Immigration Council Wednesday, April 22, 1998 
Marty Dolin, Executive Director 
Romero House Wednesday,April 22, 1998 
Mary Jo Leddy, Director 


‘Association québécoise des avocats et avocates Thursday, April 23, 1998 
en droit de immigration” 


Jean-Michel Montbriand, President 


Jean-François Fiset, Vice—President 
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REQUEST FOR GOVERNMENT RESPONSE 


Pursuant to Standing Order 109, your Committee requests the Government to table a 
comprehensive response to this Report. 


A copy of the relevant Minutes of Proceedings of the Standing Committee on Citizenship and 
Immigration (Meetings Nos. 10, 11, 12, 13, 14, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 29, 30, 31, 
32, 33, 34 and 35 which includes this Report) is tabled. 


Respectfully submitted, 


Stan Dromisky, M.P. 


Chairman 
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Dissenting Opinion of the Official Opposition for 
the Standing Committee on Citizenship and Immigration 


Pursuant to Standing Order 108(3)(e), The Official Opposition Members of the Standing 
Committee on Citizenship and Immigration have the honour to present their Dissenting Opinion as 
an addendum to: 


FIRST REPORT — IMMIGRATION DETENTION AND REMOVAL 
It is the opinion of the Official Opposition that the Report of the Standing Committee on 
Citizenship and Immigration is not representative of the opinions and recommendations of the entire 
Committee. Herein is a dissenting opinion reflecting our concerns. 


The Report of the Legislative Advisory Group (LRAG) entitled Not just Numbers emphasizes 
an erosion of public confidence in Canada’s immigration system. The Official Opposition is 
dedicated to restoring that confidence through substantive change in the administration of both the 
Department of Citizenship and Immigration and its agency, the Immigration and Refugee Board 
(IRB). 


The Official Opposition feels that the LRAG recommendations concerning provisional status, 
electronic monitoring and the replacement of the IRB with accountable governmental officials 
would help to implement such changes. 


Unlike the Committee Report, which did not adopt provisional status or electronic monitoring 
and failed to even consider substantive changes to the IRB, the Official Opposition concurs with 
LRAG in these concepts. Without these components, which we judge to be vital in solving our 
immigration crisis, the Committee Report is inconclusive. It addresses some of the symptoms, but 
only offers bandaid solutions to Canada’s immigration problems, when a cure is required and 
attainable, if the political will exists. 


The Official Opposition feels that the Committee lost sight of the intention of this responsibility 
somewhere in its procedural exercise. It became more preoccupied with protecting the integrity of 
the Minister and her bureaucracy than it was in recognizing the dire state of our immigration system 
and those individuals whose lives are left in limbo as a result of their inaction. 


The Official Opposition holds a fundamentally different view on the IRB than the Government. 
Therefore, in those instances where the Committee Report refers to the IRB, we would replace the 
patronage-ridden and -driven, unaccountable agency with well-trained immigration officers 
accountable to Parliament and Canadians. 


Further, the Official Opposition would prefer to see more of an emphasis placed on judicial 
background in consideration of these officials, which would aide in their independence and the 
legitimacy of their life-altering decisions. It is essential that merit rather than patronage form the 
genesis of this critical function. 


The Official Opposition applauds the work of the Committee in realizing the importance and 
necessity of interdiction abroad, which will help to prevent people who will be inadmissible to 


Canada from arriving here in the first place. However, similar efforts are required in Canada to solve 
the immigration and refugee backlog of 35,000 cases and alleviate the associated problems with 


removals. 


It is the feeling of the Official Opposition that every person in Canada legally should have some 
status. The Committee seems to be caught up in the semantics of provisional status, choosing only to 
focus on the aspect of the recommendation regarding detention. The Report states: 


We need not deal in any length with provisional status, because, in our view, It is an unnecessary 
concept if the consequence of violating the status - mandatory detention - is itself rejected. 


[emphasis in original] 


The Official Opposition does not feel that this point should have arrested consideration of 
provisional status in its entirety. The current system based on the notion of voluntary compliance 
with removal orders is ineffective. Compliance and enforcement are issues which could have been 
considered in the interest of restoring the integrity of the system through concrete changes. The 
Official Opposition feels that introducing a system where every individual in Canada would have 
some status would be a step in the right direction, and that the concept of provisional status, even if by 
some other name, would accomplish this. 


The Committee concludes that, “our main problems in the enforcement area relate to removals, 
not to detention. Moreover, we have no desire to support recommendations that would make 
detention an issue where it 1s not now.” 


The Report goes on to clarify that by removals problem, the Committee means that, 


Canada has a difficult time removing in a timely manner people with no legal right to be here. 
This, in turn, has affected the Canadian public’s confidence in immigration enforcement 
activities. The challenge is to identify and analyze the various factors that contribute to those 
difficulties, and assist in their solution. 


The Official Opposition feels that detention is an issue in this area, contrary to the Committee’s 
ability to acknowledge this fact. We are speaking specifically of individuals who are ordered 
deported for criminal reasons; these individuals should be detained until such time that they are 
removed from Canada. To reiterate the Committee’s statement, this is indeed a removals problem. 


The Official Opposition does not believe that detention is a means to an end, but in this particular 
circumstance, part of a solution. 


The Committee Report states that, “dated technology makes it difficult to track people through 
the enforcement process and cannot generate needed data.” The Report lists this as one of five major 


impediments to removals, yet the Committee would not even consider a recommendation involving 
electronic monitoring as an alternative to detention. 


However, the Committee does recommend that, in lieu of detention conditional release be 


considered without even defining the terms or consequences of such actions. The Official 
Opposition recommends that the Department of Citizenship and Immigration undertake a feasibility 


study of electronic monitoring as a component of conditional release. We feel that some sort of 
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tracking would be of benefit to the liberty of the individual as an alternative to detention, and would 
help to restore integrity and accountability to the removals process and the immigration system as a 
whole. 


In conclusion, the Standing Committee’s deliberations of Not Just Numbers could have been 
more effective in offering recommendations for legislative change in the areas of detention and 
removals. In hindsight, some debate of these recommendations by the Committee prior to the calling 
of witnesses would have been more beneficial to the process as a whole. We make this point because 
some of these issues, especially the introduction of provisional status and an electronic monitoring 
system, were dismissed as controversial during deliberation. Had such debates occurred prior to the 
appearance of witnesses, such issues might have been addressed by witnesses called to offer 
testimony. 


It is these areas of controversy which were not adopted by the majority of the Committee, and it 
is due to their exclusion, as well as the failure to even address the overhaul required at the IRB, that 
this Dissenting Opinion by the Official Opposition is necessary. 


The Official Opposition is committed to representing grassroots Canadians and to restoring 
their faith in an immigration system that works for them. For this to occur, the Government must 
recognize and remedy the widespread problems as outlined in Not Just Numbers, the Report by the 
Legislative Review Advisory Group. We feel that our recommendations regarding electronic 
monitoring, provisional status and the Immigration and Refugee Board provide the Minister with a 
more representative opinion of the Standing Committee of Citizenship and Immigration, relating to 
matters of detention and removal. We look forward to the Minister’s response in a timely fashion. 
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MINUTES OF PROCEEDINGS 


WEDNESDAY, JUNE 10, 1998 
(Meeting No. 35) 


[Text] 


The Standing Committee on Citizenship and Immigration met in camera at 3:34 o’clock p.m., 
this day, in Room 208, West Block, the Chair, Stan Dromisky, presiding. 


Members of the Committee present: Jean Augustine, Norman Doyle, Stan Dromisky, 
Raymonde Folco, Sophia Leung, Steve Mahoney, Grant McNally, Réal Ménard, Maria Minna, 
Deepak Obhrai, John Reynolds and Jacques Saada. 


In attendance: From the Parliamentary Research Branch of the Library of Parliament: 
Margaret Young, Research Officer. 


Pursuant to Standing Order 108(2), the Committee resumed consideration of Recommendation 
155 of the Report of the Legislative Review Advisory Group entitled Not just Numbers: A Canadian 
Framework for Future Immigration, particularly issues relating to removal and detention. (See 
Minutes of Proceedings of Wednesday, February 18, 1998, Meeting No. 10.) 


The Committee resumed consideration of a draft report. 
It was agreed, — That the Draft Report, as amended, be concurred in. 
It was agreed, — That the Chair make such editorial changes as may be necessary. 


It was agreed, — That pursuant to Standing Order 109, the Committee request the government 
to table a comprehensive response to the report. 


It was agreed, — That the Committee print 200 copies of the Report. 
It was agreed, — That the Report be printed in tumble format. 


It was agreed, — That the Committee authorize the printing of dissenting opinions as an 
appendix to this report, immediately following the signature of the Chair. 


At 4:20 o’clock p.m., it was agreed, — That the meeting continue in public session. 
At 4:25 o'clock p.m., the Committee adjourned to the call of the Chair. 


ELLEN SAVAGE 


Committee Clerk 
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